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Partner Robert Long authored The Recorder/ALM article titled, “In ICO Case, It's No
Security, No Investors, No Problem,” exploring a late November 2018 ruling by a
federal court in Southern California finding that the U.S. Securities and Exchange
Commission (“SEC”) had failed to demonstrate that an initial coin offering (ICO) was a
“securities” offering, as alleged by the SEC. Long served 10 years at the SEC as a
member of its Division of Enforcement.

The ICO in question involved Blockvest. The SEC claimed that the defendants representations to investors
were deceptive as they claimed the offering was “approved” by the SEC and compliant with the federal
securities laws. The SEC also alleged that Blockvest and its principal misused the SEC seal, the
Commaodities Futures Trading Commission seal, and the logo of the National Futures Association, and
created a fictitious regulatory agency, the “Blockchain Exchange Commission.” Ultimately, the U.S. District
Court for the Southern District of California refused to grant the SEC's motion for a preliminary injunction,
finding that the SEC failed to establish that investors had purchased “securities” and that the investors had
an expectation of profit. In issuing its order, the Court appeared swayed by evidence provided by the
defense, including affidavits from investors stating that they were actually “testers” who were testing and
developing the Blockvest platform.

Full text of Long’s arficle is below and can be viewed on The Recorder’s website, by clicking here.

In ICO Case, It's No Security, No Investors, No Problem

An SEC case, like a chain, is only as strong as its weakest link.
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On Oct. 3, 2018, the Securities and Exchange Commission (SEC) filed an emergency enforcement action
in federal court against Blockvest and its founder, Reginald Buddy Ringgold, lll, aka Rasool Abdul Rahim El
(“Ringgold”). SEC v. Blockvest, Case No. 3:18-cv-02287 (S.D. Cal. Oct. 3, 2018). In many ways, the case
looked like a textbook securities fraud case with some extra sizzle because it involves an Initial Coin
Offering (ICO) and a cryptocurrency exchange.

The SEC’s complaint suggests that the defendants raised more than $2.5 million, and makes clear
allegations of fraud and false statements. Among other things, the SEC alleges that the defendants falsely
claimed that: the ICO and exchange were “approved” by the SEC; the company'’s offering is SEC
Regulation A+ compliant; and they “partnered” with and would be “audited by" Deloitte Touche
Tohmatsu Limited (“Deloitte™). The SEC’'s complaint also alleges Blockvest and Ringgold misused the SEC’s
seal, as well as the seal of the Commodities Futures Trading Commission and the National Futures
Association (NFA) logo, and created a fictitious regulatory agency, the “Blockchain Exchange
Commission.”[1] Based on the SEC's ex parte application for a temporary restraining order (TRO) freezing
assets, prohibiting the production of documents, and granting expedited discovery and requiring an
accounting, United States District Court Judge Gonzalo P. Curiel entered a TRO against the defendants on
Oct. 5, 2018.

With the TRO entered, the battle over the preliminary injunction began. To obtain a preliminary injunction
in an SEC enforcement case, the SEC must, generally, show: (1) a prima facie case of previous federal
securities law violations; and (2) a reasonable likelihood that the violations will be repeated. Based on the
TRO application, the SEC’s case looked compelling. Nevertheless, attorneys for Blockvest and Ringgold
mounted a rigorous defense.

Evidence was presented in a declaration by Ringgold that, although “mistakes were made, none of [the
misrepresentations or omissions alleged by the SEC] was made in connection with the purchase and sale
of securities.” According to Ringgold, Blockvest “never sold any tokens to the public.” Rather, Ringgold
explained that Blockvest’s tokens (“BLV") were used for "“testing and development” by “32 partner
testers.” Ringgold also declared that Rosegold Investment, the manager of Blockvest, had only 17
investors, other than himself and Blockvest's CFO. Amazingly, nine of those investors submitted
declarations in support of the defendants.[2] Yes, the defendants—not the SEC. Most of the nine stated
that they did not buy BLV tokens or rely on any of the representations the SEC has alleged are false.

Moreover, with respect to the SEC’s allegation that Ringgold had claimed to have raised $2.5 million,
Ringgold stated that Blockvest entered into transactions, which I thought raised approximately $2.5
million for Blockvest. But they did not.” According to Ringgold, he entered a fransaction to exchange 10
percent of Blockvest for $2.5 million marketable cryptocurrencies, but the counter-party to the
fransactions never delivered the cryptocurrencies.

For its part, the SEC had a hole in its application. Although its application was chock-full of declarations,
including declarations from a third party and employees of the NFA, Vanguard, Deloitte and the SEC, it
did not include a single declaration from an investor. No investor to declare, “I bought BLV tokens” or “I
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invested in the ICO” or "I made my investment after reading Blockvest’s whitepaper and hoped to make
a profit.” The hole was costly.

On Nov. 27, 2018, the court denied the SEC’'s Motion for a Preliminary Injunction. With regard to whether
the SEC had shown a prima facie case of federal securities law violations, the court first considered
whether the SEC demonstrated a “security” was involved. Applying the Howey test, the court analyzed
whether an “investment contract” was present—whether there was (1) an investment of money (2) in
common enterprise (3) with an expectation of profits to be produced by the efforts of others. See SEC v.
W.J. Howey Co., 328 U.S. 293, 298-99 (1946); SEC v. Rubera, 350 F. 3d 1084, 1090 (9th Cir. 2003); SEC v.
Shavers, Case No. 13-cv-414, 2014 WL 12622292 at *6 (E.D. Texas Aug. 26, 2014).

With respect to the first prong of the Howey test, the court found that there were disputed issues of fact.
For example, the court noted the defendants presented evidence that they did not raise $2.5 million and
the 32 “investors” were actually “testers.” As to the second prong of the Howey test, the court found that
the SEC had failed to demonstrate that the “32 test investors” had an expectation of profits. The court also
considered whether the 17 individuals who invested in Rosegold purchased securities. Again, however,
the court found disputed issues of fact and referenced the nine individuals that had asserted that they did
not buy BLV tokens or rely on any representations that the SEC has alleged are false.

In its order, the court next found that the SEC had failed to establish that the defendants were reasonably
likely to continue to violate the federal securities laws. Given the foregoing, this is no surprise. The court
also seemed swayed by Ringgold’s assertion that he would not pursue the ICO and would provide the
SEC with 30 days' notice if defendants decided to do so after all.

Blockvest and Ringgold won the battle. No preliminary injunction was entered. What is the takeaway?
Well, given that the agency’s mission is to “protect investors,” you would expect that they would talk to
some before filing an enforcement action seeking such extraordinary relief—IRO, asset freeze,
accounting, etc. Did they here? | don’t know. But | bet they wish they had submitted an investor
declaration or two. An SEC case, like a chain, is only as strong as its weakest link.

The SEC is not giving up, however. On Dec. 17, 2018, the staff filed a Motion for Partial Reconsideration
stating that it had “grave concerns” about the court’s order. Stay tuned....

[1] According the SEC, BEC was previously incorporated under various names, including “Fartlife.”

[2] Although not formally considered by the court, | understand defense counsel ultimately obtained
declarations from the remaining Rosegold investors and some “testers,” as well.

Originally published on The Recorder, Dec. 26, 2018. To view on the publication’s website, please
click here.
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